DEPARTMENT OF TAXATION AND FINANCE
BOARD OF CONFEREES - CORPORATION TAX BUREKAV

i

In the Mattexr of the A"uc:ttou of

for revision of franchise taxes and Hearing Case Wo. 3400
penalties under Article 9A of the Tax
t:;atn the calendar years 1955 and ,

. }

——

-

The tsxes in question are added taxes based on changes in net ime
come by the U. 8. Treasury Department and were sudited and stated om
December 27, 1963, as follows:

983 038
Additional Income $ 51,133.68 $816,750.27
Business Allecltion % 43.3312% 61.1981%
Income Allocable N.Y. 22,156.86 499,835.65
Added Tax at 5% 1,218.62 27,490.9¢
Pesalty for late reporting of Fedexal Change 694.61 5,773.10

Total Tax and Penalty | $ 1,913.23 § 33,264.08
Applications for revision were timely filed en August 10, 1964. "

Informal hesring was held in New York City on Deecember 10, 1964 before
P. H. Gilhooly. The taxpayer was represented by Ira Solemen, its internal
sccountant, and its attormey, Donald Steinberg, 200 Park Avenus, New Yerk,

K.Y, :
f.

For the year 1955 the only question involved is whether the pemalsy
of $694.61 assessed for such year should be modified or csncelled. The
penslty was originally assessed en the assumption that the change in :
Federal dst income was finally determined on April 29, 1958 and therefeze
wasnot timely reported on its mext franchise tax vepert as required by the
statute. A copy of letter dated June 19, 1962 frem the U. §. Treasuxy -

t indicates the net income was not finally determined watil Jume 19,
1962. Accordingly, the corporation was not delinquent in repertisg the
10:01::1 change in income. The Beard recommends that the penalty de can~
ce : X ’

The principal question involved for the year 1938 is whether the
taxpayer is entitled to a discretionary adjustment for the year 1958 wnder
the provisions of Section 210.8 of Article %A of the Tax Law. There is &
n«utonﬁ.:uutm as to whether the penalty of $5,773.10 sheuld be medified
or cence .

 The request for a discretionary adjustment srises from the fast that
the corporation was required, as a rxesult of a final determinstion of net
income by the U. 8. Tressury Department, to imclude in net inceme for the
yosr 1958, $691,518 of Prior Years Deferred Imcems. Sometime in 1956 the
taxpyyer corporation sold its hosiery business te snether non-affiliated

on,
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covporation. Ascexding to the testimony, as & result of the cowplicated nsture
of the sales transsction, there were claims and counterelaims between the
purchasexr sud the seller as teo the pricing of invemteries, which eventual
vesulted in litigatien. Accordingly, the rveperting of the incows fyem
‘transaction was sllowed to be deferred by the U. . Trealuxy Department, and
was included as realimed incomwe in the year 1958 as a vesult of a Federal
sudit for such year, and was therefore included in the bass of the added tax
we assessed the corperation for 1958 based on the Federal sudit.

~ The taxpayer contends that the allecation to New York of the defexved

income of $691,518 by the 1958 business sllocation of 61.1981% resulte in an

unfaixr spportiomment and that since the sale occurged im 1936, & fair snd
allocation would be sccomplished by applying to such defexved insome

the 1956 business allocation percentage of 45.497%. This, of courss, requires

Commission appreval undex the provisions of Section 210.8 of Artiele 94,

A simevhat similsr request was approved by the Cemmission in the
case of the Charter Corporation, which was a Commecticut coxpoxation that
seld its buniness located in Commecticut during the year 1939 and elscted to

report for Pederal purpcses the prefit therefrem on an installment basis. The
business allocation in the of sale was 21.84%. Per subsequint yesrs the
business allocation was . In that matter the Tax Commission, undex the

: 4

provisiens of Section 210.8 of Article 9A, in order to effect a fair and preper
allocation, permitted the taxpayer to continue to use the 1939 business alle-
cation of 21.84% in allocating to Mew York the profit received en the fw-
stallment basis in the subsequent years.

| The Board belisves that the method of sllocation requested b
taxpayer will result in a fuirand proper allocation of imceme for the yesr 1938
end repommends such wethod for approval by the Commissien. Witk rvespest to
the penalty, the taxpsyer concedes it did not timely vepert the Federsl
in income, but that such failure to veport was inadvertent. In view of ¢
othexwise past good record of this corporation in timely reperting Ped
changes, the Board recommends the penslty be wodified to 6% pexr amawm.
following corrected assessment will vesult:

| Allocasion
Additional Income per Added Tax $816,750.27 L
Less Inceme deferred from 1956 45.497% (1956) $314

C $125,292.27  61.1981%(1958) ]
Total corrected Added. Income Allocable to New Yerk
Coxrected Added Tax at 5\%
Penalty st €X per anmum
Corrected Added Tax awd Penalty
1 Added Tax and FPemalty

2
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Reduetion L.
/s/ WILLIAM F. SULLIVAN
—
/s/ DONALD H. GILHOOLY
s

Jenuaxy 7, 1965
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